
STATE OF NEW YORK

STATE TA)( COMMISSION

for Redeterninatlon of a Deflciency or Revislon :
of a Determlnatlon or Refund of Corporatlon
Franchise Tax under Arclcle(e) 94 of the Tax Law:
fo r  the  F lsca l  Years  L l3L /79-L l3L l8L .

State of New York :
s 8 .  :

County of Albany :

Davld Parchuck/Janet M. Snayr beLng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comisglon, that he/she l"s over 18 years
of ager aod that on the 26th day of September, 1986, he/she served the wlthlo
notlce of Declslon by certifled nall upon Lassle Togsl Inc. the petltloner ln
the wlthln proceedtng, by enclostng a true copy thereof ln a securely sealed
postpald nrapper addressed as follows:

Lassle Togs, Inc.
112 t ' l .  34rh  St .
New York, NY 10001

and by deposl.tlng same enclosed {n a postpaLd properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States PostaL
Servlce wlthln the State of New York.

In the Matter of the Petltion
of

LaesLe Togs, Inc. AFFIDAVIT OF MAILING

that the sald addressee l"s the petltl.oaer
forth on eald wrapper ts the laet knoltn addreae

That deponent further says
hereln and that the address set
of the pet l tLoner.

sworn to before ne this
26rh day of September, 1986.

nister oa
pursuant Tax Law sectlon 174



STATE OF NET'I YORK

STATE TAX COMMISSION

In the Matter of the PetttLon
of

Lass le  Togs ,  Inc .

for Redeternlnat,ioo of a Deflclency or Revislon
of a Deternlnatl.on or Refund of Corporation
Franchtse Tax under Artlcle(s) 9A of the Tax
Law fo r  the  F lsca l  Years  L l3L l79-L /3L l9L .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snayr beiag duly sworn, deposes and says that
he/she Ls an employee of the State Tax Conmlsgton, that he/ehe ls over 18 yeare
of age' and that on the 26th day of September, 1986, he served the lrlthln
notice of Declslon by certlfled nall upon Harry Wassernan, the representatlve
of the petlcloner l.n the wlthin proceeding, bI encJ.oslng a true copy thereof ln
a securely sealed postpald nrapper addressed as follons:

Harry Wasserman
Welnlck, Sanders & Co.
1515 Broadway
New York, NY 10036

and by deposltlng same enclosed tn a postpald properly addressed wrapper 1rr a
post offlce under the exclusive care and custody of the Unlted States Postal
Servl"ce wlthtn the State of New York.

That deponent further says that the sald addressee ls the represeatatlve
of the petltloner heretn and that the address set forth on said wrapper ls the
last known address of the representatLve of the petltloner.

Sworn to before ne thls
26th day of

pursuant to Tax Law sectlon L74



S T A T E  O F  N E I ' I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Septenber 26, 1986

Lassie Togs, Inc.
112  W.  34 th  S r .
New York, NY 10001

Gentlemen:

PLease take notice of the Declslon of the State Tax Comlsslon encloeed
herewlth.

You have now exhausted your rlght of review at the adminlstratLve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedtng ln court to revlelr an
adverse declsLon by the State Tax ConmLssion nay be lnstltuted only under
Artlcle 78 of the Civll- Practtce Law and Rulesr ard must be con-tenced ln the
Supreme Court of the State of New York, AJ.bany County, wlthln 4 nonths fron the
date of thls not lce.

InqulrLes concernlng the computat{on of tax due or refund aLlowed ln accordance
wtth thls decl.sl"on nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Uolt
Bulldlng #9, State Canpue
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc3 Taxlng Bureauts Representatl.ve

Petltlonerr s Representatlve:
Harry l,lagsetman
Weinlck, Sanders & Co.
1515 Broadway
New York, NY 10036



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

LASSIE TOGS, INC.

for Redetermlnatloo of a Deflclency or for
Refund of Corporatloo Franchl.ee Tax under
Artlcle 9-A of the Tax Law for the Flscal
Years Ended January 31, L979, January 31,
1980,  and January  31 ,  1981.

DECISION

Petl t loner,  Lassle Togsr Inc.,  112 West 34th Street,  New York'  New York

10001 flled a petltlon for redeterml.nation of a deflclency or for refuad of

corporatlon franchise tax under Artlcle 9-A of the Tax Law for the flscal yeare

ended January 31, L979, January 31, 1980 and January 31, 1981 (Ft le No. 47485).

A fornal hearl"ng was held before Jean Corlgllano, Hearlng OffLcerr at the

offlce of the State Tax Conmisslon, Two lJorld Trade Center, New York, New York

on March 20, 1986 at 9:30 A.M., with al l  br lefs to be subnit ted by July 7, 1986.

Petitloner appeared by Harry Wasserman, C.P.A. The Audit Dlvlslon appeared by

John P. Dugan, Esg. (Mlchael J.  Glannon, Esq. of counsel) .

ISSUE

l{hether petl.tloner properly lncluded the wages of certain lndlvlduals ln

computlng lts buslness allocation percentage.

FINDINGS OF FACT

1. Pet l t l "oner,  Lassle Togs, Inc. ( ' r lasslerr) ,  f l led a State of New York

Corporatlon Franchise Tax Report for each of the flscal years ended January 31,

1979 through January 31, 1981. 0n each report ,  pet l t ioner cLaLmed a buslness

allocatton whlch was computed, in pertinent partr by lncludlng ln Lts calculatloag
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the wages of flve indlviduals hrorking at the Vlrglnla facilities of a Lassle

af f  i l - iate.

2. On ttay 24, 1983, the Audit Divlsion issued three notLces of deflclency

to Lassie asserting taxes due pursuant to ArticLe 9-A of the Tax Law Ln the

amounta of $1,487.00 p]-us interest for the year ended January 31, 1979; $3,222.00

plus lnterest for the year ended January 31, 1980; and $4r637.00 plus lnterest

for the year ended January 31, 1981.

3. On audit, the auditor determined that Lassle had fall-ed to report

administratl-ve fees it recelved for services perforned l-n New York. In addition'

the audltor disallowed the wages of the Virginta employees whlch Lassle had lncluded

in calcul-ating lts payroll factor. Following a prehearl.ng conference, the Audit

Divlsion conceded that the fees should be excluded from recelpts because they

represented a reimbursement of expenses incurred by Lassie in performing admlnte-

tratlve servlces for affll lated companies; however Lt rejected the contentlon that

the five Virglnia Lndlvldual-s were Lassle employees, The audltor adjusted the pay-

ro11 factor by subtracting salarles pald to those indivlduals and allocatl.ng 100 per-

cent of Lasslets payrol l  to New York State. As a resuLt of the conference, the audltor

reduced the asserted tax due as foLl-ows: $1 1327.00 plus lnterest for f lscal  year

ended January 31,,  L979; $2,9L7.00 plus interest for the f lscal  year ended January 31'

1980; and $3,108.00 plus interest for the f iscal  year ended January 31, 1981.

4. LassLe ls a subsidiary of Roanna Togs, Inc. (ttRoannatt). It markets

infantsr and small chll-drenrs clothing and has showrooms' offlces and other

faciLi t les in New York Clty for that purpose. Unt l l  L962' Lassie also operated

a factory on Long Island where. the clothing was produced. BecauFe of an

lncrease in labor related problems, Lassle began lookl.ng for an alternatlve
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manufacturlng slte and eventually opened a nen factory ln Louisa' Vlrglaia aod

organl"zed Loul"sa Manufacturlng CorporatLon ("Loul.ea") to operate lt. At that

tlme, Loulsa lras a subsldlary of Lassle, but after Roanna's organlzatlon both

corporatlons became eubsidlarl"es of Roanna. The offlcers of alL the reLated

corporatlons are the same lndl"vtduaLs.

5. At the tlne factory operatloas nere uoved to VlrglnLa, Laeelete top

management wanted to naintal.n a layer of management between lteelf and Loulsa,

as Lasslets comptroll-er put It, ttto have eyes and ears at the factorytt l-oyal- to

Lassie. Two factory supervlsors from New York, the plant manager and cuttlng

roon supervlsor, chose to move wlth the manufacturlng operatlon to perforn thle

funct,ion. These lndivlduals each had over fLfteen years of experlence wLth Laaele

and partlcipated ln Lts proflt sharingr pensLon, health beneflts and group llfe

insurance pJ-ans. Transfer from the Lassle to the Loulsa payroll would have cogt

them maJor losses in beneflts. Therefore, ln order to smooth the transLtlon and

to maintal"n a presence ln Vl"rglnla, Lassie kept these lndl"vlduals on its own

payrol l .

6. Durlng rhe three years at lssue, Lasste nalntalned flve supervLsory

enployees ln Virglnia: the two lndlvlduals descrlbed above, the shipplng

supervlsorr the sewlng floor supervlsor and the quallty control supervlsor.

LassLe wLthheld aL1 federal and state taxea r patd social securl"ty and Vlrgial"a

unemployment l.nsurances and provLded frlnge beneflts, includlng health and 11fe

lnsurance pollcies and penslon plans, for these five enpl.oyees. The lndlvlduals

ln questlon reported dlrectly to Lasslers management by whon they were hlred

and co whon they were responslble.

7. Loulga relnbursed Lassle for the ealarles and payroLL taxes expended

by Lassle on behalf of these ftve Lndlvlduals. thie relmbursement was accompliehed
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ln the forn of an accountlng report entry made on the annual flnancl.al statement

of Roanna. The eomptrol-ler of Roanna and its subsldlaries explalned that the

entry was Lntended to provlde Roannars management wlth lnfornatlon and analysle

regardl"ng Loulse and did not represent an actual transfer of assete. Roaona

flled a consolLdated federaL tax return for the years in lssue reportlng

salaries and wages as a consolldated expense and not an expenae of a partlcul-ar

corPoratlon.

CONCLUSIONS OF LAW

A. That sectlon 210.3 of the Tax Law provLdes, ln part, that a taxpayerts

entlre net lncome may be allocated wlthln New York State by nultlplylog lte

business lncome by a business allocatlon perceotage. The busl.nees allocatlon

pef,centage ls obtalned by a three factor formula coneistlng of a properGy

factor, a recelpts factor and a payroll factor. The payroll factor ie computed

b y :

rfagcertaLnlng che percentage of the total wages' sal-arlee
and other personal eervlce compensatlon, sl.milar1y computed'
during such period of empJ-oyees wlthln the state, exeept
general- executlve offlcersr to the total wages, salarleg
and other personal. servl.ce compensatlon, simllarly computed,
durlng such period of all the taxpayerrs empJ-oyees ltithln
and wlthout the state' except general executlve offlcere"
( T a x  L a w  S  2 1 0 . 3 t a l t 3 l ) .

B. That 20 NYCRR 4-5.2(b) provides that:

"[g]enerally, the relationship of enployer and enpJ.oyee
exlsts when the taxpayer has the rlght to control and dlrect
che lndlvlduaL not only aa to the reeult to be acconpllshed
by hln but aLso as to the meang by whlch such result ls to
be accompllshed. If the reLatLonehl"p of enployer and enpJ.oyee
exl"stsr the designatton or descriptlon of the relatl.onshtpr
and the measure, method or deelgnatlon of the compeneatlon
are lmnaterial .tt

C. That because the lndlvLduals located ln Virglnia were htred by Lassle'

supervlsed by Lassle and ulcl.nately responslble to Lassler the lndlvlduale were

employees of Lasete rdchln the lntent and meanl"ng of eectlon 210.3 of the Tax
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Law. Since the reimbursement from Louisa to Lassl-e was merely a flnancial

accountlng technique, lt cannot be said that Loulsa bore the ultlnate exPense

of the five enpJ-oyees. Thls is consistent wlth thLs Commissl.onrs decision ln

MLx fNr Match of Mianl,  Inc. (State Tax Conrm., January 18, 1985),  lnvolvlng

related companLes. In that decislon, the petitloner (also a Lassle afftllate)

sought to exclude from its buslness allocation percentage reimbursements for

salesmenfs servlces pald by Mix rNr Match to Lassle. There, as here, i t  was

deternlned that Lassle maintained actual control and dlrection over the employees

and that the relmbursement of saLarLes by Mix tN' Match to Lassie wae merely a

bookkeeping adJustment not affectLng the ul-tLnate determlnatlon.

D. That the petitlon of Lassie Togs, Inc. ls granted and the notlces of

deficiency issued on ltlay 24, 1986 are cancel-l-ed.

DATED: Albany, New York STATE TAX COMMISSION

sEP 2 61986 /

PRESIDENT


